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hourseachweek,for wagesthat fell belowthelegalminimumwageandwithout

receivingovertimepremiumsasrequiredby law.

3. As statedherein,Plaintiffs stateclaimsfor Defendants’failure to

paytheminimumwage, failure to pay overtime,failure to pay“spreadofhours”

compensation,failure to pay for thecostofpurchasingandmaintainingrequired

equipment,andunauthorizeddeductions,in violation oftheFairLabor Standards

Act andNew York StateLaborLaw.

4. PlaintiffsasktheCourt to awarddamagesin excessof $500,000,

and an additionalamountfor interest,attorneys’feesandcostsof this action.

JURISDICTION AND VENUE

S. This Courthassubjectmatterjurisdictionover Plaintiffs’ federal

claimspursuantto theFairLaborStandardsAct, 29 U.S.C.§ 201 et seq.

(“FLSA”), 29 U.S.C. § 216 and28 U.S.C.§~1331 and 1337.

6. This Courthassupplementaljurisdictionover Plaintiffs’ statelaw

claimspursuantto 28 U.S.C. § 1367(a).

7. Venueis properin theSouthernDistrict ofNewYork pursuantto

28 U.S.C. § 1391(b)and(c) in that theunlawfiul actionscomplainedofoccurred

in, andtherecordsrelevantto suchpracticesaremaintainedin, this District.

PARTiES

PLAINTIFFS

8. Plaintiffs havebeenemployedasfooddeliverypersonnelby

Defendantsfrom 2000throughthepresent.

9. PlaintiffFernandoLopezhasbeenemployedasa deliveryperson

at Flor deMayoat varioustimes from approximatelyAugust2000to thepresent.
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10. Plaintiff Adolfo Lopezwasemployedas adeliverypersonatFlor

deMayo from approximatelyOctober2002 until approximatelyApril 2004and

thenre-employedasa deliverypersonat Flor de Mayo from approximately

December2005to thepresent.Plaintiff Adolfo Lopezalsoworkedbriefly asa

busboyat Flor deMayo.

II. PlaintiffVenancioGalindohasbeenemployedasa deliveryperson

at Flor deMayo from approximatelySeptember2006to thepresent.

12. Plaintiff Gil Santiagowasemployedasa deliverypersonat Flor de

Mayo from approximatelyMarch2001 until approximatelySeptember2006.

DEFENDANTS

13. Uponinformationandbelief, defendantFIor deMayo, Inc. is a

corporationorganizedandexistingunderthe lawsoftheStateofNew York, with

a principleexecutiveoffice locatedat 484 AmsterdamAvenue,NewYork, NY,

10024. At all timesrelevantto this action,Flor deMayo, Inc. ownedand

operatedtwo restaurantsin New York City doingbusinessunderthetradename

ofFlor deMayo.

14. Upon informationandbelief, defendantPhillip Chu is the

chairmanand/orchiefexecutiveofficerofFlor deMayo, Inc. He is sued

individually andin hiscapacityasofficer and/oragentofdefendantFlor deMayo,

Inc.

15. Upon informationand belief,at all timesrelevantto this action,

defendantPhi]lip Chu wasan employerwho hadthepowerto hire andfire

deliverypersonnel,includingPlaintiffs, who workedforFlor de Mayo, Inc.,
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controlthetermsand conditionsof theiremployment,determinetherateand

methodofanycompensationprovidedto Plaintiffs, andmaintainemployment

records.

16. Uponinformationandbelief, defendantDennisChu is Phillip

Chu’s sonandmanagesthe484 AmsterdamAvenuelocation ofFlor deMayo. At

all timesrelevantto this action, defendantDennisChuwasan employerwhohad

thepowerto hireandfire delivery personnel,includingPlaintiffs, who workedfor

Flor deMayo, Inc., controlthetermsandconditionsof their employment,

determinetherateandmethodofanycompensationprovidedto Plaintiffs, and

maintainemploymentrecords.

17. Uponinformationandbelief, defendantJoseChu is Phillip Chu’s

brotherandmanagesthe2651 BroadwaylocationofFlor de Mayo. At all times

relevantto this action,defendantJoseChuwasanemployerwho hadthepowerto

hire andfire deliverypersonnel,includingPlaintiffs, who workedfor Flor de

Mayo, Inc., controlthetermsandconditionsof theiremployment,determinethe

rateandmethodofanycompensationprovidedto Plaintiffs, andmaintain

employmentrecords.

18. Uponinformationandbelief, Flor deMayo, Inc. hasbeen,at all

timesrelevantto theallegationsin thecomplaint,anenterpriseengagedin

interstatecommercewithin themeaningoftheFLSA in that it (i) hashad

employeesengagedin commerceor in theproductionofgoodsfor commerceand

handling,selling or otherwiseworkingon goodsor materialsthat havebeen
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movedin or producedfor commerceby anyperson;and(ii) hashadan annual

grossvolumeof salesofnot lessthan$500,000.

STATEMENT OF FACTS

19. DefendantsFlor deMayo, Inc.,Phillip Chu, DennisChu, andJose

Chu own andoperatetwo restaurantsin New York City doingbusinessunderthe

tradenameofFlor de Mayo.

20. Flor de Mayo servesfood to customerson thepremisesand

providestake-outserviceanddelivery service.

21. Florde Mayo is partof the“restaurantindustry” withinthe

meaningofNew York LaborLaw becauseit is an eatinganddrinkingplacethat

preparesand offersfood andbeveragesforhumanconsumptionon itspremises

with cateringanddelivery servicesavailableto thepublic. 12 NYCRR § 137—3.1.

22. At all timesrelevantto this action,DefendantswerePlaintiffs’

employerswithin themeaningof theFLSA andNew York LaborLaw. 29 U.S.C.

§ 203(d);N.Y. Lab. Law §~2(6); 191(3);651(6).

23. At a]l timesrelevantto this action, Plaintiffshaveeachbeen

employedat Flor deMayo,andwereDefendants’employeeswithin themeaning

oftheFLSA andNewYork LaborLaw. 29 U.S.C. § 203(e);N.Y. Lab. Law §

651(5).

24. Plaintiffshaveheldthepositionof “delivery person”while

employedby the Defendants.Deliverypersonsat Flor deMayonormallydeliver

ordersof food from therestaurantpremisesto locationsoff ofthepremises,such
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ascustomers’homesandplacesofbusiness.Plaintiff Adolfo Lopezalsoworked

briefly asabusboyat Flor de Mayo.

25. At all timesrelevantto this action, Plaintiffs were“tipped

employees”undertheFLSA, which definesa“tipped employee”asan employee

“engagedin an occupationin whichhe customarilyandregularlyreceivesmore

than $30 amonthin tips.” 29 U.S.C. § 203(t).

26. At all timesrelevantto this action,Plaintiffs wereengagedin

commercein that Plaintiffs handled,sold, or otherwiseworkedon goodsor

materialsthat hadbeenmovedin orproducedfor interstatecommerce.All

employeesat Flor deMayo, includingPlaintiffs, areengagedin an industry

affectingcommerce.

MINIMUM WAGE

27. Both theFLSA andNewYork StateLaborLaw requirethat

employeesbepaidaminimumwage. 29 U.S.C. § 206;N.Y. Lab. Law § 652.

28. Plaintiffs regularlyworkedfor Defendantsasmanyassix daysa

week,and asmanyasseventy-twohourseachweek,duringmostor all of their

employment.

29. Plaintiffs workedshifts ofelevenhoursto asmanyasthirteen

hoursper day. Thetypical shifts Plaintiffs workedwere1:00PM to 1:00AM or

12:00PM to 11:00PM.

30. DefendantsforbadePlaintiffs from takingbreaksduring their

shifts.
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31. During non-mealtimes,whenPlaintiffswerenotdeliveringorders

offood, DefendantsrequiredPlaintiffs to engagein “sidework” at therestaurant,

which included,amongotherthings, cleaningtherestaurantandsidewalk,

unloadingdeliverytrucks,taking out thegarbage,andcuttingtake-outcartons.

32. DefendantscompensatedPlaintiffsby payingthema salaryat

weekly intervals.

33. Theweeklysalarythat Defendantspaid to manyor all ofthe

Plaintiffs wasaslow asapproximately$90 perweek. This salaryeffectively

resultedin an hourlywageas low asapproximately$1.25perhour,whichwas

well below theminimumwagerequiredundertheFLSA andNew York Labor

Law.

34. Defendantspaid Plaintiffs’ compensationin cash.

35. Defendantswerenot legally entitled to claim atip credit underthe

FLSA in orderto meettheirminimumwageobligationsto Plaintiffsbecause

Defendantsdid notnoti& Plaintiffs of theFLSA’s tip creditprovisions. Under

theFLSA, employersarepermittedto credit thetips receivedby tipped

employeesto satisfytheirobligationto pay theminimumwageonly if, among

otherthings,employersnotify thetippedemployeesoftheFLSA provisions

regardingpaymentofminimumwageto tipped employees.29 U.S.C. § 203(m).

36. Plaintiff FernandoLopezwasnot awareofhis right to receivea

minimumhourlywagefor employmentuntil approximatelyNovember2006.
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37. Plaintiff FernandoLopezwasnot awareof his right to receive

compensationat a rateoftime andahalf for eachhourthat exceededforty in a

workweekuntil approximatelyMarch 2007.

38. Plaintiff Adolfo Lopezwasnot awareof his right to receivea

minimumhourly wagefor employmentuntil approximatelyDecember2006.

39. PlaintiffAdolfo Lopezwasnotawareofhis right to receive

compensationat arateof time andahalffor eachhourthat exceededfbrty in a

workweekuntil approximatelyMarch2007.

40. PlaintiffVenancioGalindowasnot awareofhis right to receivea

minimumhourlywagefor employmentuntil approximatelyDecember2006.

41. PlaintiffVenancioGalindowasnot awareofhis right to receive

compensationat arateoftime andahalffor eachhourthat exceededforty in a

workweekuntil approximatelyMarch 2007.

42. Plaintiff Gil Santiagowasnot awareofhis right to receivea

minimumhourlywagefor employmentuntil approximatelyOctober2006.

43. Plaintiff Gil Santiagowasnot awareofhis right to receive

compensationatarateof timeand ahalffor eachhourthatexceededforty in a

workweekuntil approximatelyMarch 2007.

OVERTIME PAY

44. FLSA and NewYork LaborLaw requirethat Defendantspayan

overtimerateofone-and-a-halftimestheregularrateofpay for eachhourofwork

over forty hoursaweek. 29 U.S.C.§ 207; N.Y. Lab. Law § 650et seq.;12

NYCRR § 137— 1.3.
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45. Plaintiffs regularlyworkedbetweenapproximatelysixty-six and

seventy-twohourseachweekduring mostor all of their employment.

46. Despitethefact that Plaintiffs regularlyworkedin excessofforty

hoursa week, Defendantsfailed to payPlaintiffs overtimecompensationas

requiredby boththeFLSA andNew York LaborLaw

47. Defendants’failure to payovertimecompensationwaswillful and

intentional.

SPREADOF HOURS

48. The“spreadof hours”is thenumberofhoursfrom thetimethat an

employeestartedworking on aparticularday until thetimethat heor shestopped

workingfor theday. 12 NYCRR § 137-1.7. New York StateDepartmentof

LaborRegulations§ 137-1.7 providesthat an employeris requiredto payan

employeean extrahourof payatthefill minimumwage,without allowances,for

eachday in which theemployee’sspreadofhoursexceedsten. 12 NYCRR §

137-1.7. This “spreadof hours”regulationis applicableevenif thereis asplit

shift.

49. Plaintiffs routinelyworkeda “spreadofhours”of approximately

elevenhoursto asmanyasthirteenhoursperday.

50. Despitethefact that Plaintiffs routinelyworkeda“spreadof

hours”greaterthantenhoursper day,Defendantsdid not payPlaintiffs any

additionalcompensationasrequiredby theregulations.

51. Defendants’failure to payspreadofhourscompensationwas

willful andintentional.
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UNLAWFUL DEDUCTIONS

52. TheFLSA andNewYork LaborLaw prohibit employersfrom

requiringminimumwageemployeesto purchasethetoolsoftheir tradeorgive

anymoneybackto his orheremployer.29 U.S.C. § 201 et seq.;29 C.F.R. §

531.35;12NYCRR~137—2.5(b).

53. In addition,New York LaborLaw prohibitsemployersfrom

makinganydeductionsfrom an employee’swagesexceptfor thosepermittedby

law. N.Y. Lab. Law § 1930).Deductionsfor employercashshortagesand losses

areprohibiteddeductionsunderNew York LaborLaw. 12 NYCRR § 137—2.5.

54. DefendantsrequiredPlaintiff deliverypersonnelto purchaseand

maintainabicycle in orderto makedeliveries. Plaintiffshad to pay for theirown

repairsto thebicycleandfor anylegal violationsincurredduringthe courseof

theirwork asdeliverypersonnelfor Defendants.Defendantsdid not reimburse

Plaintiffs for thesecostsin violation of theFLSA andNewYork LaborLaw.

FAILURE TO INFORM EMPLOYEESOF WAGE PROVISIONS,POSTTHE
NOTICES,AND KEEP RECORDSREOUIREDBY LAW

55. TheFLSA requiresemployersto informemployeesof theFLSA’s

wageprovisions,including themannerin which the wagefor atipped employeeis

determined.29 U.S.C. § 203(m).

56. Upon informationandbelief, Defendantswillfully failed to inform

Plaintiffs oftheFLSA’s wageprovisions,including themannerin which thewage

for a tippedemployeeis determinedpursuantto 29 U.S.C.§ 203(m).

57. TheFLSA andNew York LaborLaw requireemployersto

maintainin theworkplacea displaycontainingnoticesofemployeerightsto
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receivetheminimumwageandovertimeat arateofone-and-a-halftheirregular

rate. 29 C.F.R.§ 516.4;. 12 NYCRR § l37—2.3.

58. Upon informationandbelief, prior to 2007,Defendantswillfully

failed to display, in a placeaccessibleto employeesandin a visually conspicuous

maimer,thenoticesofemployeerights to receivetheminimumwageand

overtimepayasrequiredundertheFLSA and New York LaborLaw. In addition,

Defendantsfailed to displaya copyof§~193 and I 96—d ofNew York LaborLaw

regardingtheprohibition on illegal deductionsfrom wagesandtheillegality of

employersdemandingor acceptinganyportionof employees’tips in violation of

NewYork LaborLaw. N.Y. Lab. Law § 198—cl.

59. Uponinformation andbelief, Defendantsalsofailed to keepfull

andaccuraterecordsof Plaintiffs’ hoursand wagesin orderloavoid liability in

violation of theFLSA andNewYork LaborLaw. 29 U.S.C. § 211(c);N.Y. Lab.

Law § 661.

KNOWING AND INTENTIONAL ACTS

60. Defendantsknowingly, intentionallyandwillfully committedthe

actsallegedherein.

61. Defendantsknewthat thenonpaymentofminimumwage,

overtimepayand spread-of-hourspaywould financially injurePlaintiffs.

62. Defendantsknowingly andintentionallytook unlawful deductions

from Plaintiffs.
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CAUSES OF ACTION

COUNT I

FederalMinimum Wageand OvertimeViolations

63. Plaintiffs reallegeandincorporateby referenceall allegationsin all

precedingparagraphsas if fully set forth herein.

64. Defendantswillfully andintentionallyfailed to compensate

Plaintiffs theapplicableminimumhourly wageandto pay overtimefortheir

hoursover forty hoursa week,in violation of29 U.S.C. § 201 et seq.

65. Defendantshavefailed to makea goodfaith effort to comply with

the FLSA with respectto compensationofPlaintiffr.

66. Dueto Defendants’violationsoftheFLSA, Plaintiffs areentitled

to recoverfrom Defendants,jointly andseverally,theirunpaidminimumwages,

unpaidovertimecompensation,andan equalamountin theform of liquidated

damages,aswell as reasonableattorneys’feesandcostsoftheaction,pursuantto

theFLSA, all in an amountto bedeterminedattrial. 29 U.S.C. § 216(b).

COUNT II

NewYorkStateMinimum Wage,Overtimeand “SpreadofHours” Violations

67. Plaintiffs reallegeandincorporateby referenceall allegationsin all

precedingparagraphsasif fully set forth herein.

68. Defendantswillfully andintentionallyfailedto compensate

Plaintiffs theapplicableminimumhourlywage,including overtimepayand

spreadofhourspay,in violationofN.Y. Lab. Law §~650et seq.andsupporting

regulationsandordersof theNew York StateDepartmentofLabor.
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69. Defendantshavefailed to makeagoodfaitheffort to comply with

New York LaborLaw with respectto compensationof Plaintiffs.

70. Dueto Defendants’violationsof NewYork LaborLaw, Plaintiffs

areentitled to recoverfrom Defendants,jointly and severally,theirunpaid

minimumwages,unpaidovertimeand“spreadofhours”compensation,andan

amountequalto onequarteroftheirunpaidcompensationin theform of

liquidateddamages,aswell asreasonableattorneys’feesandcostsof theaction,

all in an amountto be determinedat trial, pursuantto NewYork LaborLaw. N.Y.

Lab. Law § 663.

COUNT III

EquipmentPurchase& MaintenanceUnder TheFair LaborStandardsAct

71. Plaintiffs reallegeandincorporateby referenceall allegationsin all

precedingparagraphsasif fully set forth herein.

72. Defendantswillfully and intentionallyrequiredPlaintiffs to

purchaseandmaintainbicyclesrequiredfor Defendants’work suchthat

Plaintiffs’ compensationwasbelow theminimumwage,in violation of29 U.S.C.

§ 201 et seq.and29 C.F.R. § 531.35.

73. Defendantshavefailed to makea goodfaith effort to complywith

theELSA with respectto compensationof Plaintiffs.

74. Dueto Defendants’violationsoftheFLSA, Plaintiffs areentitled

to recoverfrom Defendants,jointly andseverally,damagesequalto theamount

paidfor thepurchaseandmaintenanceofbicyclesrequiredfor Defendants’work,

to theextentsuchpaymentscut into theminimumor overtimewagesrequired,
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and anequalamountin theform of liquidateddamages,aswell asreasonable

attorneys’feesandcostsoftheaction,pursuantto theFLSA, all in an amountto

be determinedat trial. 29 U.S.C. § 2 16(b).

COUNTIV

NewYorkStateUnlawfulDeductions

75. Plaintiffs reallegeandincorporateby referenceall allegationsin all

precedingparagraphsasif fully set forth herein.

76. Defendantswillfully andintentionallymadeunauthorized

deductionsfrom Plaintiffs’ wages,and/ormadePlaintiffs incur expensesin

carryingout their duties,by requiringPlaintiffs to purchaseandmaintainbicycles

requiredfor Defendants’work, in violation ofN.Y. Lab. Law §~193(1)and 198—

band12 NYCRR § 137—2.5.

77. Defendantshavefailedto makea goodfaith effort to comply with

New York LaborLaw with respectto compensationofPlaintiffs.

78. Dueto Defendants’violationsofNewYork LaborLaw, Plaintiffs

areentitledto recoverfrom Defendants,jointly andseverally,theirunauthorized

deductionsandan amountequalto onequarterof theirunauthorizeddeductionsin

the form of liquidateddamages,aswell asreasonableattorneys’feesandcostsof

theaction,all in anamountto bedeterminedat trial, pursuantto NewYork Labor

Law. N.Y. Lab. Law § 198.

TOLLING OF STATUTES OF LIMITATIONS

79. On the grounds ofequitable tolling, the statutesof limitations for

minimumwageclaims assertedby Plaintiff FernandoLopezundertheFair Labor
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StandardsAct shouldbetolleduntil he first becameawareofhis rights to receive

minimum wageundertheFair LaborStandardsAct in November2006.

80. Onthegroundsofequitabletolling, thestatutesof limitations for

overtimeclaimsassertedby Plaintiff FernandoLopezundertheFair Labor

StandardsAct shouldbe tolleduntil hefirst becameawareof his rightsto receive

overtimeundertheFair LaborStandardsAct in March 2007.

81. On thegroundsofequitabletolling, thestatutesof limitationsfor

minimumwageclaimsassertedby PlaintiffAdolfo LopezundertheFair Labor

StandardsAct shouldbe tolled until he first becameawareofhis rightsto receive

minimum wageundertheFair LaborStandardsAct in December2006.

82. On thegroundsofequitabletolling, thestatutesoflimitations for

overtimeclaimsassertedby Plaintiff Adolfo LopezundertheFair Labor

StandardsAct shouldbe tolleduntil he first becameawareofhis rightsto receive

overtimeundertheFair LaborStandardsAct in March 2007.

83. Onthegroundsofequitabletolling, thestatutesoflimitations for

minimumwageclaimsassertedby Plaintiff Gil SantiagoundertheFair Labor

StandardsAct should be tolleduntil hefirst becameawareof his rights to receive

minimumwageundertheFairLaborStandardsAct in October2006.

84. Onthegroundsofequitabletolling, thestatutesof limitations for

overtimeclaimsassertedby Plaintiff Gil SantiagoundertheFairLabor Standards

Act shouldbetolled until he first becameawareofhis rights to receiveovertime

undertheFair LaborStandardsAct in March 2007.
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4 (I

PRAYER FOR RELIEF

WHEREFOREPlaintiffs respectfullyrequestthat a judgmentbegranted
asfollows:

(a) DeclaringDefendants’conductcomplainedof hereinto be

in violation ofPlaintiffs’ rights underthe FLSA andNew York Labor

LawS

(b) AwardingPlaintiffs unpaidminimumwagesdueunderthe

FLSA andNew York LaborLaw;

(c) AwardingPlaintiffs unpaidovertimecompensationdue

undertheFLSA andNew York LaborLaw;

(d) AwardingPlaintiffs compensationfor all “spreadofhours”

violationsdueunderNew York LaborLaw;

(e) AwardingPlaintiffs compensationfor all unauthorized

deductionsundertheFLSA andNew York LaborLaw;

(0 AwardingPlaintiffs liquidateddamages;

(g) AwardingPlaintiffs pre-judgmentand post-judgment

interest;

(h) AwardingPlaintiffs thecostsofthis action,togetherwith

reasonableattorneys’fees;and
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4
4 .. I

(i) Awardingsuchotherrelief asthis Court deemsis just and

Dated: July 19, 2007

Jon5thanL. Adler (JA-7424)
DavisPolk & Wardwell
450LexingtonAvenue
New York, NY 10017
212-450-4190

DavidA. Colodny(DC-4234)
UrbanJusticeCenter
123 William Street,16thFloor
New York, NY 10038

ATTORNEYSFOR PLAINTIFFS

proper.

submitted,

IS
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FERNANDO LOPEZ,ADOLFO LOPEZ,
VENANCIO GOLINDO, and GIL
SANTIAGO

Plaintiff(s),

- against-

FLOR DE MAYO, INC., PHILLIP CHU,
DENNIS CHU, AND JOSECHU

Defendant(s).

COMPLAINT

DAVIS POLK & WARDWELL
450 Lexington Avenue
New York, New York 10017
(212)450-4000

Attorneysfor Plaintiff
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